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THE PROPOSED TENNESSEE CRIMINAL
CODE—GENERAL INTERPRETIVE
PROVISIONS AND CULPABILITY

But even with us in England, where our Crown law is with
justice supposed to be more nearly advanced to perfection;
where crimes are more accurately defined, and penalties less
uncertain and arbitrary; where all our accusations are public,
and our trials in the face of the world . . . even here we shall
occasionally find room to remark some particulars that seem to
want revision and amendment. These have chiefly arisen from

_ . not repealing such of the old penal laws as are either obso-
lete or absurd; and from too little care and attention in framing
and passing new ones.!

I. INTRODUCTION

The current Tennessee criminal code is largely a codification
of common law offenses. Consequently, many of the ambiguities
and difficulties inherent in the common law definitions have been
perpetuated under existent law. Moreover, new criminal stat-

utes enacted from time to time bear little logical relationship to - -

one another or to older penal laws, and serious inconsistencies
often result.? Recognizing these and other inadequacies, the Ten-
nessee General Assembly appointed a commission in 1963 to con-
duct a study of state criminal practice and procedure and to
report recommended changes. As a result of this study, in 1972
the Law Revision Commission published a tentative draft of its

1 4W.BracksTONE, COMMENTARIES ON THE LAwS oF ENGLAND 3 (1765) (1962 reprint).

2. “The glaring defect in the criminal law of most states is the disorganization of
the statutes. The typical picture is one of an amorphous mass of statutes unrelated to each
ather or to any unifying ideas.” J. HALL, STUDIES IN JURISPRUDENCE AND CRIMINAL THEORY
2+ 11958),

“No part of the Tennessee criminal law has produced more confusion, more appellate
st:gation, and more reversals on technicalities unrelated to the actor’s guilt or innocence
than the multitude of offenses proscribing criminal acquisition of another’s property.”
Canarnar Cope § 1902, Comment at 251 (Tent. Draft, 1972). There are more than sixty
statutes proscribing the destruction or damage to property in the current criminal code.
i ch 16, Comment at 221.

In addition to the plethoria of repetitious offenses, certain laws in the current criminal
e are of questionable constitutional validity, e.g., Tenn. Cope. ANN. 39-5201 (Supp.

“¥701 irequiring disclosure of the author of all publications): see 40 Tznn. L. Rev. 301
I h :

131

P e TP S =




132 TENNESSEE LAW REVIEW

Proposed Tennessee Criminal Code that would recodify most ;
stantive criminal laws. Based to a large extent on the Mg
Penal Code and derivative state statutes, the Proposed
designed to operate as a logical, comprehensive system of crig
nal justice. In furtherance of this goal, the Proposed Code &g
tains three recommended changes or additions to current law
are to be uniformly applied throughout the new criminal statut
to promote a more consistent and coherent body of law.
First, incorporated within the Proposed Code are stated
retical objectives that provide assistance in the overall interp
tion of its specific provisions. The second major change is'g
abolition of uncodified common law crimes. While this latter
sion may be somewhat mitigated by the complementary ah
tion of the traditional rule that criminal laws are to be strict
construed, it leaves the Proposed Code as the primary source
proscribed conduct. Finally, the Proposed Code enumerates
carefully defines the mental states necessary for a determinati
of culpability.
This comment will compare these three provisions with
existing law and analyze their practical effect on other Code g
tions. In addition, suggestions are advanced to ciarify those p;
sions deemed madequate or ambiguous.

[[ GENERAL Pnowsmns
A. Objectives of the Proposed Code

The general objectives section of the Proposed Tenn'
Criminal Code outlines the basic goals and legislative prem
of specific criminal -provisions.® Although largely se

3. The general objectives of the Proposed Code are:
(1) to proscribe and prevent conduct that unjustifiably and inexcusably causes
or threatens harm to individual, property, or public interests for which protecf
tion through the criminal law is appropriate;
(2) to give fair warning of what conduct is prohibited, and to guide and limit ;
the exercise of official discretion in law enforcement, by adequately defining the
act and culpable mental state that constitute an offense;
(3)  to give fair warning of the consequences of violation and to guide and limit
the exercise of official discretion in punishment, by grading of offenses;
(4) to prescribe penalties that are proportionate to the seriousness of offenses,
but that permit recognition of differences in rehabilitation possibilities amon
individual offenders;

(5) to safeguard conduct that is without guilt from condemnation as criminal
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wuld recodify most su explanatory, and perhaps of moral interest only, the objectives of
extent on the Modeal (he Code are significant as they express the state’s position on two
the Proposed Code ia & important aspects of criminal law theory.!
:nsive system of crin The first concerns the basic question of what constitutes a
1e Proposed Code ca «crime.”” Currently, there appears to be no clear delineation of
ons to current law tk o what is and is not a “crime” in Tennessee. Criminal acts have
» new criminal statu been defined variously as “all violations of law,”® ““the doing of
t body of law. ' certain acts,” or those actions that result in punishment, either
d Code are stated t by fines, imprisonment or infliction of the death penalty.’
the overall interp Breaches of the peace,” provisions that allow for forfeiture,’
1 major change is ¢ remedial statutes that allow recovery by the wronged individual
.. While this latter re instead of the state,’ and statutes that restrict a citizen in the
»mplementary abroga= : conduct of trade or profession' have also been classified as crimi-
laws are to be strict nal. This variance in definitions is plausibly due to the fact that
the primary source all “criminal” laws in this state are not presently found in one
Code enumerates i iitle but are interspersed throughout the entire code. Addition-
ry for a determinat ally. the lack of definitional consistency of terms and phraseology
e among those statutes that purport to be criminal may have cre-
‘ee nrovisions wit : - ated further ambiguity.
¢_ _nother Cod & Although the Proposed Code does not advance a theoretical
1 to clarify those : - definition of crime, a primary objective is to identify readily those

statutes that are criminal, and, accordingly, only those laws im-
posing explicit penal sanctions' are denominated as such. Once

NS
ced Code : (6) to prevent arbitrary or oppressive treatment of persons accused or con-
; victed of offenses.
> Proposed Tennes Canvival Cobe § 102 (Tent. Draft, 1972). See Kirkwood v. Ellington, 298 F. Supp. 461

id legislative premis ‘W D. Tenn. 1969); ‘Roberts v. Clement, 252 F. Supp. 835 (E.D_. Tenn. 1966). See aiso
h h 1 1 ! 7 MooeL PenaL Cope § 102, pnmment at 4 (Tent. Draft No. 2, 19:)4}.. o

oug argely se 4. “For me the dominant tone of the [Model Penal] Code is one of principled

pragmatism. . . [[]ts provisions reflect an awareness that the discernment of right prin-

ciples is only the beginning of rational law-making and that the besetting sin of rationality

WU N : i« the temptation to press a principle to the outer limits of its logic. The Code avoids that

- m— whicl'; o un.” Packer. The Model Penal Code and Beyond, 63 CoLum. L. Rev. 594 (1963). See also
: Kuh. A Prosecutor Considers the Model Penal Code, 63 CoLuM. L. REv. 608 (1963).

. and t6 Fuids snd Rt g 5. TenN. Cope. ANN. § 39-103 (1953).
’ ERIe et . Burton v. School Comm'rs, 19 Tenn. 583 (1838).
v adequately defining the : 7. TexN. Cobe ANN. § 39-103 (1955).
g AT " . 8. Thompson v. Reichman, 135 Tenn. 653, 188 S.W. 225 (1916).
£ tmt : 9. Wells v. McCanless, 184 Tenn. 293, 198 S.W.2d 641 (1947).
10.

rading of offenses;
he seriousness of offenses, -
‘ation possibilities among

Kitts v. Kitts, 136 Tenn. 314, 189 S.W. 375 (1916). See TeNN. CobE AnN. § 39-
01 (1955), which provides, inter alia, that half of the fine incurred by a person violating
the Sunday laws shall go to the person “who will sue for the same™ and the other half for
ondemnation as criminal; . the “use of the county.”
’ i 1. Estep v. State, 183 Tenn. 325, 192 S.W.2d 706 (1946).
12. The Code proscribes seven categories of punishments and if the sanction does
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identified, definitions of the acts and culpable mental s
volved in each offense are consistently applied to give “faip
ing”’ of proscribed activity.” Thus, while not all criminal la
be found within the Proposed Code, the general objecti
vide a uniform framework for identifying and interpreti
criminal statutes.

The second important aspect of the Code’s objectives
cerns the purpose of punishment. The four generally agq
reasons for applying penal sanctions to certain conduct as
terrence, rehabilitation, retribution and incapacitation. !
has never been any expressed legislative policy in this s
ably due to a lack of consensus, as to which of these t
should prevail. The Proposed Code, however, does offe
guidance, and, although the comments to the objectives
deny any priority among the theories of punishment, reh
tion would appear at least a primary goal." Rehabilitat
mentioned in the Code itself and reflects the attitude
Code’s progressive method of sentencing. While not crea
substantive change in'the law, courts will thus be aided
determination of the proper punishment for an in
least from a policy standpoint, since the rehabili
is in concert with the commission’s primary intent o

Of more practical significance to the Code’s theory
ment is the objective of uniformity of penalties. Under ¢
Tennessee law, most offenses have a distinct penalty attach
the definition of each offense. In many cases the penalties
scribed are vastly different for conduct that is similar in king
seriousness. The Proposed Code seeks to eliminate the jrr
disparity of punishment this system permits by substi
overall grading of offenses. It proposes four categories of
and three categories of misdemeanors, each having a
range of punishment.” Thus, all crimes are logically gra

not fall within one of the categories, it is not penal in nature.
13, CrovivaL Copk § 102(2) (Tent. Draft, 1972). P
14. [d. § 102(3), Comment at 2. This position is also adopted by the draﬁu‘%
Model Penal Code; MobeL PenaL Copk § 102, Comment at 4 (Tent. Draft No. 2,
See Cohen, Moral Aspects of the Criminal Law, 49 Yare L.J. 987 (1940)

Criminology: The Treatment-Punishment Controversy, 4 WM. & Magry L. Rzv. 160 (168

Radzinowicz & Turner, A Study of Punishment, Introductory Essay, 21 CaN. B
91 (1943): IL. ANN. STAT. ch. 38, § 1-2 (Smith-Hurd 1972). See also People v. Hai
46 111. 2d 348, 263 N.E.2d 840 (1970). -

15. CriMNAL Cope §§ 803-04 (Tent. Draft, 1972). The felonies are classified &
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iental stategj e of the seven categories, resulting in a far more equitable and
give “fair wa [mtional sentencing structure. Although the Code does provide for
iminal lawsg :me judicial latitude within each category,' the sanctions for
objectives‘ «milar offenses appear to be more proportionate.
erpreting o '
‘ B. Effect of Codification of Criminal Laws—Common Law
Crimes

; ed Code contains most offenses found in the cur-
mduct are; ¢ The Proposed C n
'itation. The

@ rent criminal code in addition to many judicially recognized com-

his state : mon law crimes. Any ::emainmg uglcodiﬁed- common law crimes
these tl"l are abolished -by section 103 which 'pr‘owdes that “[c]onduct
ses offer & does not constitute an offense unless it is d.eﬁned as an f)ﬁ'ense
st se : by statute . . . Thus, old and obscure crimes not specnﬁcally
nt, rehabilitgil proscribed by statute are no longer culpable. This concept is not
ha,bi!itati L novel since approxlmately half of the. states have by statt'lte ex-
pressly or impliedly abolished uncodified common law crimes.'

Similarly, such crimes are not recognized in federal courts.” How-

ever, section 103 abrogates these crimes by implication only as

there is no express statement that common law crimes are abol-

ished. Although the intention of the drafters to eliminate all com-

mon law offenses seems clear beyond doubt,?® Tennessee courts

have occasionally construed equally unambiguous language as

Under ¢

ing to the relative seriousness of the offenses. A capital felony requires a mandatory death
5 ; penalty. [d. §§ 846, 1105. A felony of the first degree may be from one vear to life imprison-
oenalties ment. A felony of the second degree carries a maximum imprisonment of 12 years and a
ir in kind : telonv of the third degree is a maximum of 6 years. Id. § 831. A class A misdemeanor
the irrati o allows imprisonment for less than one year; class B, 3 months; and class C, not to exceed
10 davs. Id. § 832,
. e 16. Id. § 805.
ies of felOn_ ] 17. Id. § 103. There can be little doubt that this is the desired objective as the
g a speci comments to section 58 provide. The comments are made part of the code as evidence
v graded . : of legislative intent by section 105. However, the comments do not carry the binding force
e : of law. A more strongly worded statute may therefore be necessary in view of Pickens v.
Daugherty, 217 Tenn. 349, 397 S.W.2d 815 (1965) (common law rules are not repealed by
implication). See Baker v. Dew, 133 Tenn. 126, 179 S.W. 645 (1915): State v. Cooper, 1200
Tenn. 549, 113 S.W. 1048 (1908).

he drafters of tha. : 18. Note, Common Law Crimes in the United States, 47 CoLum. L. Rev. 1332 (1947).
raft No. 2, 1954). . 3 See also W. LaFave & A. Scort, CriMINAL Law 61 n.20 (1972) [hereinafter cited as
37 (1940): G LaFave]: Moper PeNaL Cope § 105, Comment at 106 (Tent. Draft No. 4, 1955).

19, United States v. Hudson, 11 U.S. 32 (1812). Common la® crimes may exist in
3 ; the District of Columbia; see United States v. David, 167 F.2d 228 (D.C. Cir.), cert.
ople v. Hairs ; :"u'm»')rr_ 334 U.S. 849 ‘194?l.

20. CamvanaL Cope § 103 (Tent. Draft, 1972).
classified acco
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not altering the common law unless the statute express}

clares.” To avoid this potential difficulty, the Code shos

vide in so many words that common law crimes are ahg it
Common law offenses arose when, in response to ¢

ghng. ]e“',
an assem!
enmes T

: : &3 ene anc
abhorrent conduct, the judiciary created criminality by ap nhaih Jtis !
ing the conduct to existent crimes.Z Although most comphi -
crimes had been established by the eighteenth century, cou;
England were creating new offenses as late as 1933.n Wt constitutl
similar practice existed in Tennessee, there have bee ‘ ganciple
cently “created” crimes. Tennessee, however, still Iecognizes s hand. the
tablished English common law offenses and allows p Wt . retention -
for them if a sufficiently exact indictment is presented,; o ! jepslature
most of the common law crimes have now been codified in tt o pecent COT
current criminal code, the offenses of false imprisonment ' pole’” rati

worthy ob;
21. See note 17 supra. N ] : 3 Th.E‘ ,_I
22. Jackson, Common Law Misdemeanors, 6 Cams. L.J. 193, 194 (1937 : enmes s D
monwealth v. Chapman, 13 Mass. 69, 73-74 (1847). IS = 3 Code.® Th:
23. Rex v. Manley, [1933] 1 K.B. 529 (1933). 3 : ; - atl
24. In Bell v. State, 31 Tenn. 28 (1851) the Tennessee Supreme e b continu
utterance of obscene words in public an indictable offense despite the fact it pressly prd
precedent, or adjudication could be found to support the indictment. !
from Blackstone and Lord Mansfield, used the “enlightened :L“’ : ’-_—__U_in
the common law” to adapt and apply to new cases, for which no pr ’ -
“to put a stop . . . to the further workings of depraved human nature in o ; e mm"n,
inventions to evade the law."” /d. at 29. This principle was later expanded to el : : Wee eprthet !
: . ; : - : e pusance
practice tending tg disturb the peace and quiet of communities, or corrupt th 1k ] r i
the people.” State v. Graham, 35 Tenn. 79, 82 (1855). See Parker v. State, 84 3 e 'I‘mn ﬁ.ﬁ_
1 S.W. 202 (1886). £ , -
25. See Goff v. State, 186 Tenn. 212, 209 S.W.2d 13 (1948): DeBoard v. ; 3 T-n- 106, 133
Tenn. 51, 22 S.W.2d 235 (1929). In 1805, Justice Overton held that the British - L-J\FA\'
force in Tennessee, which form the basis for the common law crimes, are th y ; . o 2R3
previously to the fourth year of [James] I, [1607] when the charter of Add:fmnai
Virginia was granted, which included what was afterwards called North Ca of pumidhimEet:
gow's Lessee v. Smith, 1 Tenn. 146, 156 (1805). “The Acts of North Caro . Sbd e
served the common law, while Session Act 1789 ¢.3. provided for its con Saghuh crimina
Tennessee. Smith v. State, 215 Tenn. 314, 317, 385 S.W.2d 748, 750 (1964). F X Musse
the non-statutory English common law as it existed in 1776 or as late as 1789 11 Moper
the Tennessee reception statute) can still be used as conclusive precedent ¥ Comm
common law crimes. See Moss v. State, 131 Tenn. 94. 103, 173 S.W. 859, 861 (1! U Bellv.
also Hall, The Common Law: An Account of its Reception in the United Stat

4 J Ha
L. Rev, 791 (1951); Pharr, Modernizing Common Law. 30 Texn. L. Rev. 7 (18 MooEL

wriam does not
e Comen. G,

pons are
saming 0

The English Common Law in the United States, 24 Hagrv. L. Rev. 6 (1910).
26. Common law crime of exercising a common vocation of life on S £, ;
State, 186 Tenn. 212, 209 S.W.2d 13 (1947); see Tenn. Cope ANN. § 39-4001 | ; e The provisi
also Paine, Sunday, The Sabbath, and the Blue Laws, 30 Tenn. L. Rev 1
Uttering obscene language in public, Bell v. State 31 Tenn. 42 (1851); see
ANN. § 39-1213 (Supp. 1972). Public drunkenness, Willard v. State, 174

from recogrn
ummisten: v
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19718l
2 expressly so ;' : Hng lewdness and lasciviousness, solicitation,” and “disturbing
Code should pra ’ % assemblage of persons’’® have not. Other obscure common law
s are abolisheg :n mes may exist and be punishable under the sole authority of
iponse to ce ancient English case.

ality by analg 'umeu is fair to conclude that under the common law, proscrip-
10st common JagiEs yons are often unknown or uncertain, and thus there is no fair
entury, couris fn wamning of what conduct is prohibited.® Lack of this warning has

1933.2 Whil A a,nszitutional significance with respect to statutes® and the same
1ave been no g : pnnciplf should apply to common law crimes.” On the other
ill recognizes ¢ hand, there exists a school of thought that contends that the
ows prosecution retention of common law offenses “plugs loopholes” left by the
‘esented.® legislature.” Though Tennessee may adhere to this position,®
n codified in recent commentators have ably and aptly criticized the “loop-

isonment, sm hole”” rationale as trivial when compared to the more praise-
worthy objective of certainty.™

The Proposed Code section that abrogates common law
194 (1937). See Comit crimes is based in part on a similar provision of the Model Penal
Code.* The Tennessee version, however, takes no position on the
continued power to punish for contempt of court, a power ex-
. pressly preserved in the Model Penal Code. While it may be

i cous . ik K adahavideking

S.W.2d 99 (1939); see TENN. CoDE ANN. § 39-2531 (Supp. 1972), which defines the offense
ss 2 “common law” crime. See also Gaines v. State, 75 Tenn. 321 (1881) where a vitupera-
twe epithet uttered “in the public street of East Knoxville” was held not to be a common

reme Court made
r

Shis s Ry o

rrecedents were foup
ire in seeking out ney
panded to cover “any Hee
lawm nuisance.
'cg:;:::t;:; ?I-?n‘_’:h : 2= CriMiNAL CopE § 103, Comment at 4 (Tent. Draft, 1972). See Gervin v. State,
' E. 212 Tenn. 633, 371 S.W.2d 449 (1963).

98 State v. Watkins, 123 Tenn. 502, 130 S.W. 839 (1910); see Ford v. State, 210
Tenn. 105, 355 S.W.2d 102 (1962), cert. denied, 377 U.S. 994 (1964).

29 LAFAVE at 61. See also McBoyle v. United States, 283 U.S. 25 (1931), People v.
Brengard. 265 N.Y. 100, 191 N.E. 850 (1934).

Additional problems in a jurisdiction retaining common law crimes are: (1) the extent
 punishment; (2) the effect of criminal statute relating to the same subject matter; (3)
determining the conduct proscribed by the common law; and (4) the applicability of
English criminal statutes. LAFAVE at 63-68.

. Musser v. Utah, 333 U.S. 95 (1948).

i1. MopeL Pexar Cope § 1.05, Comment at 107 (Tent. Draft No. 4, 1955).

12, Commonwealth v. Taylor, 5 Penn. 227 (1812): LAFAvE at 67.

13, Bell v. State, 31 Tenn. 28 (1851).

M. J. Hair, GeneraL PrincipaLs oF CRIMINAL Law, 52-54 (1960).

15, MopEeL PenaL Cope § 1.05(3) (Tent. Draft No. 4, 1955) provides in part: “This

JeBoard v. State,
he British stat
23, are those “p
“ter of the colony
orth Carolina.”
"h Carolina . . .

its continuance
) ‘1964). Presu I
> as 1789 (the da!
recedent of exi:
859, 861 (1914)
ited States, 4 Vaz
Rev. 7 (1962); Pq

+(1910).

=(un St)mcla 1 wction does not affect the power of a court to punish for contempt. . . .”

'39.4001 (1)&’5) i ~er ConN. GEN. STaT. ANN. § 53a-4 (1972):

L. Rev. 249 ( 3 The provisions of this chapter shall not be construed as precluding any court
-)1'), SEG.T'ENN : from recognizing other principles of criminal liability or other defenses not in-
_ 1.‘;4 Tenn. 642- _- consistent with such provisions.
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assumed that this power is inherent in a court and pe
express affirmation, it is recommended that a saving cla
lar to the Model Penal Code provision be inserted in the P
Code to preserve the power unquestionably.

C. Construction of Penal Statutes

At common law almost all ctimes were capital offenses;
to this potential severity of punishment, criminal laws wesa'
strued strictly, and, unless the purported act fell exactly
the letter (as opposed to the spirit) of the law, the defendgn
acquitted.® Although the death penalty was later lessen
most crimes to fine or imprisonment, the rule of strict con
tion was maintained partially on the theory that it would pre
clearer interpretation and, thus, give “fair warning’’ of a stat;
proscriptions.” Generally, however, the rule was retained siy
because of traditional usage.

Federal case law initiated the trend away from the ddg
of strict construction. In 1820 the Supreme Court held that
though penal laws are to be construed strictly, they are nof
construed so strictly as to defeat the obvious intention
legislature.”* State statutes, enacted as early as 1838, ahpy
the common law rule of strict construction, and, ¢
twenty-one jurisdictions have opted for a liberal in
their criminal laws.®

Tennessee case law merely reiterates the rule of stri
struction,* or, alternatively, states the rule in terms of a con
tion in favor of the accused.” The reasons advanced for re
the rule in Tennessee, aside from blind adherence to preced

36. This practice was instituted during the seventeenth century as g’
humanitarian movement in England after most of the common law crimes were d
Hall. Strict or Liberal Construction of Penal Statutes, 48 Harv. L. Rev. 748, 750
[ hereinafter cited as Hall]. See also J. Bisnop, COMMENTARIES ON THE LAw oF 8
Crimes (1883). For example, a Tennessee statute prohibiting the carrying of an
pistol was held not to include within its proscription, a miniature shotgun ‘
holster under defendant’s overall. Burks v. State, 162 Tenn. 406, 36 S.W.2d 892 (

37. McBoyle v. United States. 283 U.S. 25 (1931).

38.  United States v. Wiltberger, 5 U.S. 76, 95 (1820).

39. Hall at 753.

40. LaFavE at 72.

41.  Crowe v. State, 192 Tenn. 362, 241 S.W.2d 429 (1951); Burks v. State, 162
406. 36 S.W.2d 892 (1931); Payne v. State, 158 Tenn. 209, 12 S.W.2d 528 (1928).

42. Chadwick v. State, 201 Tenn. 57, 296 S.W.2d 857 (1956); Kimsey v. S
Tenn. 421, 241 S.W.2d 514 (1951).
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-ourt and nee e been the traditional theory based on severity of punish-
! Saving clause gjp ha t# and, more recently, on providing exact notice of the pro-
rted in the Propogg : :;?ted act.” Under the latter theory it is felt that only the spe-

e (-;ﬁf activity proscribed by the legislature shoqlq be culpab_le.
Occasionally, however, a court will engage in qui1c1al gymnastics
{0 maintain a conviction under an admittedly inapplicable stat-
e. while purportedly maintaining its strict construction ap-

tutes

ipital offenses,

inal laws were j ::-‘mch.ﬁ Moreover, some recent cases tend to give criminal stat-
tell exactly : utes a broad interpretation based on the intent of the legislature
the defendant wee & or “‘the saving grace of common sense.”*
later lessen The Proposed Tennessee Code specifically abrogates Tennes-
- of strict cons ee's existing rule of strict construction and provides instead that
't it would prompta criminal laws are to be interpreted liberally, “according to the
1ing” of a statufate: fair import of their terms, to promote justice and effect the objec-
as retained simp tives of the Code.”* This approach appears to be more rational
and pragmatically realizes that prohibited conduct may not be
from the doctrigat susceptible to exact wording covering all desired situations.* Lib-
irt held that ¢ eral construction may, however, foster legislative ineptness in
t 3 drafting future penal laws and could result in greater reliance on
' the judicial branch to fit specific conduct within the scope of the
- 1838,% abr : enactment. The liberal construction of statutes, however, may
d, today, at replace at least to some extent the function once served by the

creation of new common law crimes since some judicial latitude
is clearly preserved.

ule of strict con, While the adoption of liberal construction may effectively
ms of a constryes change future interpretation of criminal laws in Tennessee, prac-
iced for retai L tice in other states has shown that this result does not necessarily
ice to precedét : follow.” Courts in other states have occasionally returned to the

strict construction approach because of the “attitude of mind’’ of

judiciary,™ ignorance of a liberalizing statute,’ or merely as
RO i el the judiciary,™ ig g ; y

. Rev. 748, 750 (1

43. Galbraith v. McFarland, 43 Tenn. 216 (1866).
HE Law oF Sta

44, Burks v. State, 162 Tenn. 406, 36 S.W.2d 892 (1931).

45. State v. Cooley, 141 Tenn. 33, 206 S.W.182 (1918) represents an excellent

‘Shot‘g“un carried E example.

7 S.W.2d 892 (1931) 4. Lavvorn v. State, 215 Tenn. 659, 389 S.W.2d 252 (1965); see Bell v. United

States, 349 U.S. 81 (1953); see also Southern Ry. v. Sutton, 179 F. 471 (6th Cir. 1910).

47, CriviNaL Cope § 105(a) (Tent. Draft, 1972).
48.  Hall at 760,

: 49, [d. at 756 lists at least ten states where this has been the case.

s v. State, 162 Tes 30. LaFave at 73.

'd 528 (1928). - 51. Continental Supply Co. v. Abell, 35 Mont. 148, 24 P.2d 133 (1933).
Kimsey v, State,

4
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a result of tradition.®® These examples suggest that
with its strong respect for the common law, may, in
ignore this section of the Code. Furthermore, this poten
tude may be justified by an apparent inconsistency in
posed Code. Tennessee has adhered to the strict const
approach in order to give fair warning or notice of the ex
duct proscribed.?* The Proposed Code similarly advap,
objective that its provisions are drafted in order to give fg ,4
ing of prohibited activity,* thus adopting the reason for'
strict construction rule, but changing the rule itself. Alth
new liberal construction rule is phrased as a specific cop
that may reflect a change in policy, the Code’s objective.
warning is a guide to overall interpretation and should
take precedence in a potential conflict. Thus, the “fair warr
concept may in fact operate as a limitation on the applmq
the hberai construction provision. Moreover, at some po
warning’’ merges with fourteenth amendment due process
erations, which would act as a further limitation on the
construction of a criminal law.

The imposition of criminal sanctions is extremely se
therefore every reasonable doubt in applicability shouhi
solved in favor of the accused. The liberal construction pr
should be viewed only to allow a court the freedom
statute in a logical fashion and avoid an irrational or o
interpretation to which a law may be susceptible.

III. CurpABILITY

Most modern penal statutes are based on the commor
concept that, for conduct to be criminal, there must be a
or culpable state of mind (mens rea) that concurs with,
vates a proscribed act (actus reus).” This concept is also in

52. J. HaLL, GeNERAL PrrvcIPALS OF CRIMINAL Law 48 (1960) [hereinafter
HacL). :

53. Burks v. State, 162 Tenn. 406, 36 S.W.2d 839 (1931).

54. CrmNaL Cope § 102(3) (Tent. Draft, 1972).

a5. Indeed, to make a complete crime, cognizable by human lay
there must be both a will and an act. For though, in foro conscientiae, a fi
design or will to do an unlawful act is almost as heinous as the commission of.
it, yet as no temporal tribunal can search the heart, or fathom the intentions of
the mind. otherwise than as they are demonstrated by outward actions, it there-
fore cannot punish for what it cannot know. For which reason in all tempora
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proposed Code, as definitions of specific criminal provi-

that Tenne: o the

\ay, in practisks ons contemplate an act and a stated culpable mental state. Due

is potential : 1o the lack of legis!atwe guidance and the varied and copfusgd

ancy in the udicial interpretations that these two elements have re_ecewed in

ict construct the past. the Pr0p0§ed Code defines tl:'le terms spec1f1cally in

of the exact i oeder to promote their uniform and consistent application.

ly advances th The act or actus reus element is defined in the Proposed

o give fair wy ¢nminal Code as a “voluntary . . . bodily mov.eme_nt . . . per-

.ason for the olg ' (ormed consciously as a result of etfort or determination.”’* There
: ews of what constitutes the “act” of a crime. Some

elf. Although are divergent vi : fa
ecific comm suthorities express the broad view that the “act includes both

objective of (he circumstances and resultant consequences of thg a:ction.“ The
should the current view, and that expressed in the Code, is limited only to
e “fair warni “hodily move ment.”’™ This more narrow approach seems to be the
1e applicatig less complicated definition since it does not involve considera-
: tions of ‘causation or resulting harm and describes what is most

some point
e process co commonly thought of as a person’s act or action.® The “volun-
g the il tary” provision simply provides that actions which are not the
A
mEIy Seﬁo [ - sten act, or some open evidence of an- intended crime, is
r to demonstrate the depravity of the will, before the man is

necessary, in orde

ty should

P i 1 liahle to punishment.

rugkin pre « W. BiacksTONE, COMMENTARIES Ox THe Laws O Encranp 21 (1767) {1962 reprint).
ol vyedns : Blackstone merely enunciated the precept: the required “will and act” have been an
: law, albeit unrefined, since the ancient Anglo-Saxon era. The

al or overly nherent part of the common
' i more formal and complex mens rea concept seems to have been formulated first by church

= : : writers such as St. Augustine who defined actions as either wrong or right. This Roman
reached England, after the Norman invasion, through the church and universi-
was influenced by these canonist ideas, wrote De
of crimes. Bracton’s “blameworthyness”
ale, in his Preas of THE CROWN,
t of the mental element or “evil

.ntluence

7 1es. Bracton, an English jurist who

; Legibus, around 1250, as an early classification

the common‘ } : hecame mens rea; an essential part of criminality. H
1i : published in 1736, began the first systematic treatmen

must be a g
urs with, or a : atent”. which became as much a part of “‘crimes' as the actus reas. Blackstone’s
. : : COMMENTARIES represents the final and most advanced classification of common law
't is also inhe gy crimes by their definitions and mental states. Although the law today has developed a
mes are still defined in

more sophisticated attitude, it is interesting to note that many cri

) Thereinafter < werms of moral guilt as opposed to the idea of “intent” or “will", See TENN. CopE ANN.

{ 19-201 (Supp. 1972) (any person who corruptly bribes an executive, legislative, or judi-
Fox v. State, 441 S.W.2d 491, 496 (Tenn. Crim. App. 1969) (equates malice
Iso Hall, at 186; Mcllwain, The
L. Rev. 220, 233 (1943); F.

cal othicer);
aith a “wicked, depraved and malignant spirit’"). See a

Present Status of the Problem of The Bracton Text, 57 HARV
Excuist Law (2nd ed. 1899); Sayre, Mens Rea,

by, h“_ma“ "““-‘M- : : Pouack & F. MarrLanp, THE HisTORY OF
n}:nennae: a.ﬁxed : 45 Harv, L. Rev. 974 (1932).
the commission of |8 4= J. SALMOND, JURISPRUDENCE 503 (11th ed. 1957).
% 0. HoLMes, THE Common Law (1381). See generally HALL at 172.

n the intentions
-d actions, it there
-on in all temporal’

19 The Code also includes speech within the definition of an act, CriMmNaL CODE

t 10%a)(1). (Tent. Draft 1972). See HaLL at 175 n.30.

-
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product of an individual’s conscious desire, like sl.‘.*epwzlll-:ing;i
not culpable.® Although the current criminal code does not
tain a definition of actus reus,” Tennessee case law recognizes ¢!
act in the narrow context developed by the Proposed Code.® .
Omission to act is also carefully proscribed by the Code.
where there is a statutory or, in certain limited instances, ¢
tractual duty to do an act that the person is physically able
perform.® Although current Tennessee law recognizes statuto
and contractual responsibilities,* the common law duties of
firmative action® will no longer give rise to potential criming
liability under the Proposed Code.
Since Tennessee has varied possessory crimes, such as p >
session of burglarious instruments,* the Proposed Code uniforn
defines possession as a voluntary act where “the possessor know
ingly obtains or receives the thing possessed or is aware of h

60. LAFAVE at 179. See generally MopeL PenaL Cope § 2.01, Comment at 191
Draft No. 4 1955). Naturally a person who knows he is prone to such activities as sle
walking may incur criminal liability if he puts himself in a position where his late
involuntary activities may cause harm. Illinois adopted a similar definition of “act™
quiring that it be done “voluntarily.” ILL. ANN. STaT. ch. 38, § 4-1 (Smith-Hurd 18

In People v. Jones, 43 11l. 2d 113, 251 N.E.2d 195 (1969) defendant argued that’
could not be prosecuted for deviate sexual assault since his homosexuality was “i
tary,” in the sense that he had “no capacity to delay tension or the relief ‘
he had limited control over impulses.” The court held that the defendant _
punished for being a homosexual, rather he was being punished for his acts which th
did not recognize as involuntary since he had limited control of his impulses.

61. See Tenn. Cope. ANN. § 39-1102 (1955) (requiring an overt act for the crime
conspiracy). See also Cline v. State, 204 Tenn. 251, 319 S.W.2d 227 (1958). 3

62. Duncan v. State, 26 Tenn. 148 (1846).

63. Crivmar Cope § 403 (Tent. Draft, 1972) provides:

A person does not commit an offense if his criminal responsibility is based solely

on an omission to perform a voluntary act unless: (1) the law defining the offense

imposes criminal responsibility for the omission: or (2) a duty to perform the

omitted voluntary act is imposed by statute: or (3) the performance of a volun-

tary act has been undertaken by the actor and he fails to make a reasonable

etfort to assure that his withdrawal from action will not cause result{ing harm.]
See Hughes, Criminal Omissions, 67 YALE L.J. 590 (1958): Perkins, Negative Acts in
Criminal Law, 22 Towa L. REv. 659 (1937). 44

64. E.g, Tenn. Cope ANN. § 39-421 (Supp. 1972) (duty to report tortured horsesat
a horse show); id. § 39-2007 (duty of peace officers to apprehend persons possessing
gambling devices); id. § 39-3105 (1955) (refusal to aid officers); id. § 39-3201 (neglect of
duty of public officers); id. § 39-4401 (duty of allegiance to state).

65. State v. Bannes, 141 Tenn. 469, 472, 212 S.W. 100, 101 (1919).

66. Robinson v. State, 42 Tenn. 181 (1865).

67. TeN~. Cobe ANN, § 39-908 (Supp. 1972).

S —




-epwalking,
e deoes not ¢
' recognizes
sed Code, 5!
1 by the
nstances,

sically abl
zes statu

w duties of
ntial crim

bl

s, such as
'ode unifo
)ssessor kn

ament at 121

. activities as
ion where his
fir’ " m of

35 Hu
ian! argu

ality was 1
alief of tensi
idant was not

s acts which the

mpulses.
act for the
1958).

is based solely
1ing the offen

s, Negative A

-t tortured hor

persons possé
39-3201 (negl

19).

control. . -

quire t

COMMENTS 143

e Possession is not technically an act or omission
(o act since it does not necessarily ix?vol've physical mo:rement.
What 15 required, however. is the subjective “knowledge” of pos-
cession. something most current possessory offenses do not re-
. @ [t should be noted that the Proposed Code does not re-
he accused to “know” the nature of the thing possessed,
put merely that he “knows” the item ir} question is under his
control. Thus, “possession’’ of a narcotic may be culpable al-
(hough the possessof believes the sgbstance to l?e powdered
milk.™ The specific possessory statute involved prpvxdes .whether
«nowledge of the properties of the thing possessed is required. For
example, possession of stolen property requir.es that the. actor
know the item in question was stolen in addition to knowing he
has the item in his control.™

Since the act is an objective, observable fact, the actus reus
element of a crime, despite the above distinctions, does not nor-
mally present any major difficulty. The only issue is whether the
accused did or failed to do the act proscribed. The la.\w, howevgr,
requires proof of an additional element before criminal liability
attaches—the culpable mental state of the accused when he per-
formed the act. This state of mind has been variously denomi-
nated scienter (guilty knowledge) or mens rea (blameworthy or
guilty mind). Absent statements by the accused of his mental
state, proving a subjective state of mind is inherently difficult. It
s even more difficult to legislatively define subjective intention
by an objective definition. Accordingly, great care must be exer-
cised in the proper selection of words since often the only distinc-
tion between various degrees of an offense will be the accused’s
mental state. The most obvious example is homicide, which is

qmre.

63 CrivmaL Cope § 402 (Tent. Draft. 1972). The wording chosen is a slight variant
of a similar section of the Model Penal Code: =

Possession is an act, within the meaning of the section, if the possessor know-

ingly procured or received the thing possessed or was aware of his control thereof

for a sufficient period to have been able to terminate his possession.

MopeL PenaL Cobe § 2.01, Comment at 123 (Tent. Draft No. 4, 1955). The Illinois Code
‘&< the same language, except it adds the word “yoluntary” before the word “‘act.” ILL.
ANN. STaT. ch. 38, § 4-2 (Smith-Hurd 1872).

%3 E.z. Tenn. Cope ANN. § 39-908 (1953) (burglary tools); id. § 39-5110 (Supp.
14721 (tire bomb material).

0. However, this may negate a required mens rea. See LAFAVE at 182; J. SALMOND,
JURISPRUDENCE 265-298 (19th ed. 1966); G. WiLLIAMS, CRIMINAL LAw: THE GENERAL PART 6
tind ed. 1961).

1. CrivmaL Cope § 1903(2) Tent. Draft, 1972).
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punishable anywhere from a brief incarceration to the
imposition of the death penalty, depending solely on the
mind of the slayer.

Statutory and judicial writers have never been ent
cessful in their attempts to deal with the problem of exps
and interpreting the mental states required within the defis
of particular crimes. This has been due, in large meas
unwieldy plethora of terminology. In the current Tennessee
nal code, for example, over twenty different terms are @
express the required mental state, such as feloniously,
fully,” dangerously,™ and fraudulently.” Moreover, if com|
tions of terms are considered, the number may exceed a hu
This quagmire is not unique to Tennessee; the current F
Criminal Code, for example, lists over sixty different m
terms.’™

The reason for this diversity is that most of the present
tory crimes were derived from their common law counte;
Common law crimes evolved in response to different soc
cerns and at different times and, thus, the mens rea terms
definitions of these crimes were expressed by a variety of
Homicide, for example, must be accomplished with “m
burglary requires the act be done “feloniously” and a
tates a “malicious intent.”” The early Americs
which codified the common law definitions, preserved the
tions between the various mens rea elements but failed tx
ately define their meanings.™ i

In Tennessee, which is typical of most common law juris
tions, the task of interpreting the assortment of mens rea
is left to the courts. The legislature, when enacting a s
normally neglects to prescribe the parameters of a ps

72. Tevn. Cope. ANN. § 39-107 (1955).

73. Id. 39-208.

74. Id. § 39-511. ;

75. Id. § 39-4219. Additional examples include: Id. § 39-402 (wantonly, kn
and willfully): id. § 39-509 (Supp. 1972) (negligently and carelessly or malicio
§ 39-604 (1953) (malice aforethought); id. § 39-801 (corruptly); id. § 39-1101 (fs
§ 1209 (unnecessarily); id. § 39-2216 (Supp. 1972) (intentionally); id. § 39- 4951 {
fully); id. § 39-4402 (1955) (wittingly).

76. 1 WoRKING PaPERS OF THE NATIONAL CoMMISSION ON REFORM OF anml. Ci
Laws 120 (July, 1970).

77. Savre. Mens Rea, 45 Harv. L. REv. 974, 994 (1932); Turner, The Mental
in Crimes at Common Law, 6 CamB. L. J. 31, 39-48 (1936).
78. LaFave at 192.
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t, a practice that results in confusing and contra-

) the potent; mens rea elemen

on the sta ; dictory interpretations. Consequently, most mens rea terms in
B this state remain either undefined or, for those terms that have

n entirely B received judicial definition, are inconsistently applied. For exam-

. of expre , le. statutes that contain similar mental states may be inter-

the definitigne: irt‘tf-‘d as requiring a specific intent for one offense, yet only a

eral intent for another.” Other offenses, such as forgery, which
ly one type of mens rea, may be judicially expanded
other tvpes.* Another common problem is that the

neasure, : gen
nnessee crimi. mention on

1s are used to (o include

niously,™ y : .ame mens rea word may have two different meanings in separate
'r, if comb offenses. Thus, «“malice” has been held to mean one thing for
‘ed a hund 5 mayhem and quite another for murder in the first degree.”

irrent Fedes The Proposed Tennessee Criminal Code recognizes the
rent mens ! wurce of confusion to be the multitude of terms and lack of

. yniform legislative definition.* In order to achieve a more worka-
present sta ble system, the Code adopts only four carefully defined and con-
~ental states: intentionally, knowingly, recklessly and negli-

counterparts, 1 cise me

I ) gently. These four terms are applied uniformly throughout the
&\t : Code and are accompanied by special rules of construction.® The
ety of wor ' four mental states modify the various elements of the specific

criminal provisions and are hierarchically arranged.*

ith “mﬂ
Intentionally represents the most narrow and highest degree

arson ne i
. penal cods ' of culpability, as crimes committed “intentionally”” incur the
2d the disting=" : | greatest penal liability. Knowingly, recklessly and negligently, in
iled to ac : descending order, represent proportionately lesser degrees of

culpability. Conduct that is accomplished recklessly is thus

1 law j
_ens rea te ¢ -9 State v. Smith, 119 Tenn. 521, 1
ing a statut : ag 94 S.W. 674 (1906); see LAFaVE at 201; R. Perkins, THE CRIMINAL

fa particu : 169 Ihereinafter‘cited as PERkINS]. _ ) -
a2 {0, Forgery is defined as “‘the fradulent making or alteration of any writing to the

prejudice of another's rights.” Tenn. Cobe ANN. § 39.1701 (1955). Ratliff v. State, 175
Tenn. 172, 176, 133 S.W.2d 470, 471 (1939), expands the definition to include “knowledge
.t the falsity of the instrument and the intent to defraud.”

%1, See Terrell v. State, 86 Tenn. 523, ] S.W. 212 (1888).
]2 See LaFave at 192;: Kuh, A Prosecutor Considers the Model Penal Code, 63

intonly, know

r mal?ciously]; : ; Cowm. L. Rev. 608, 622 (1963): Remington, The Mental Element in Crime, A Legislative

3-1101 (falsely); Ivohlen. 1952 Wis. L. Rev. 644 [hereinafter cited as Remington].

§ 39-4251 (wrot : %) “The most important aspect of the [Model Penal| Code is its affirmation of the
‘ 7 centrality of mens rea, an affirmation that is brilliantly supported by its careful articula-

1on of the elements of liability and of the various modes of culpability to which attention

must be paid in framing the definitions of the various criminal offenses.” Packer, The

Vodel Penal Code and Bevond, 63 CoLuM. L. Rev. 594, 594-395 (1963) (emphasis in

onginal).

%4 See MopeL PenaL Cope § 2.05(5) (Tent. Draft. No. 4, 1955).

05 S.W. 68 (1907); Whim v. State, 117 Tenn.
Law 744 (2nd ed.
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deemed more reprehensible or ““blameworthy’ than if don
gently and invokes a greater penalty despite the sumlanty
physical act described by the criminal offense.

Each offense defined in the Code is made up of as m
three elements or parts: the conduct, circumstances surroup
conduct, and the result of conduct.* These elements describe:
various physical acts that constitute the actus reus of the off
The four mental states are then applied to actuate or my
these elements. The reason for dividing an offense into s
elements is that confusion often arises in current statu
contain one or more mental states. There is often some g
about which mental description modifies which elements
definition of a crime. The Code has alleviated part of the p
by providing for separate elements with the required menta!‘
set forth separately for each element.® 3

The first element, “conduct,” concerns the nature of t '
scribed act. For example, false imprisonment, as defined ix
Code, occurs when an actor “intentionally or knowingly d’ tal
another or intentionally or knowingly moves another . . .
italicized words represent the nature of defendant’s co
Thus, *conduct” is the manner in which he acts. The me
words preceding these terms describe the standard of me
be applied to the accused’s conduct.

Actions may also constitute false imprisonmen
is younger than twelve and the “detention or movin
plished without the effective consent of the victim’s ¢
parent . . "™ The italicized words represent the second elem
or “circumstances surrounding conduct,” which is a si
created by the actor that bears indirectly on his culpabil
Thus, if the actor “knows’ he does not have the required con
or is “reckless” about whether he has acquired it or not, his m
tal state satisfies the requirements of this element. These men
states, although not appearing within the definition of th
cumstances” element, are supplied by the Code’s rule of ¢

e

85. CriMiNaL Cope § 107(15M(A) (Tent. Draft, 1972).
86. “If the definition of an offense prescribes a culpable mental state but does 1
specifv the conduct, circumstances surrounding the conduct or result of the condu
which it applies, the [proscribed] mental state applies to each element of the of
Id. § 106. See Remington at 676. :
87. CrmMNAL Cope § 1202 (Tent. Draft, 1972) (emphasis added).
88. [d. § 1202(b) (emphasis added).
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<truction that whenever the terms of an offense do “not prescribe
) le mental state, . . . intent, knowledge or recklessness

tablish criminal responsibility.”®

larity of t a culpab
alty for false imprisonment is increased if the actor

suffices to €8
The pen

'as many _ T ;
surround wrecklessly exposes the victim to a substantial risk of serious
describe : podily injury or death.”® Here the italicized words represent the
“ the offe third element, or the “results,” of the actor’s conduct, and the

: e words is deemed to modify that

e or mo mental state preceding thos
The result element does not describe how the accused acts

into seve : result.

tatutes th : upon the victim but rather the status of the victim or the degree

me question as a result of the accused’s actions.

nents in he Code’s formulation it is a simple procedure to
y what state of mind is necessary to establish

of his harm
Under t
determine exactl

the prob

mental sta culpability. First, the type of element, either conduct, circum-
<tances or result must be ascertained. Secondly, the definition of

ce of the pre the mens rea term preceding that element will indicate exactly

>fined in how the former element is to be modified. If no mens rea element

is specified, criminality results if the accused acted intentionally,
klessly. Despite the fact that the organization

ngly det
the four mental states that modify

T g knowingly or rec
1it’s cond and format may seem novel,
'k ons res the three offense elements are defined in a manner that the Code
f mens indicates is “familiar to Tennessee practitioners.”' For the most
3 part, the only differences between current interpretation and that
adopted by the Proposed Code is the structure and form, rather

if the victis
1 than the substance of the mens rea concept.

ng is accom

n's custodiab = _

ynd element A. Intention

< a situati The Proposed Tennessee Criminal Code chose the word “in-

tentionally”” to represent the highest degree of culpability. The
lired co Code provides: ““A person acts intentionally, or with intent, with
not, his m i respect to the nature of his conduct or to a result of his conduct
Chese men when it is his conscious objective or desire to engage in the con-
1 of the duct or cause the result.” This definition includes both conduct

rule of ¢

culpabi

®9. Id. § 404(c).

a0, Id. § 1202(c)(2) (emphasis added).

91, [Id. § 405, Comment at 44.

92, Id. § 405(a). Despite slight variations in terminology, the modern codes of other
«tates which are similarly based on the Model Penal Code, define “intentionally™ or “with
ntent” as a conscious objective. purpose, desire or specific intention.

A person acts purposely with respect to a material element of an offense when:

(1) if the element involves the nature of his conduct or a result thereof, it is his

state but does ne !

of the conduect
it of the offen
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and the result of conduct, two of the possible eleme
offense. Notably absent is the element of “circumstanes
rounding conduct.” Properly speaking, a person cannot
“circumstances” since they are, rather, a function of «
edge.” and the drafters of the Proposed Code quite prope:
ognize the distinction. ;
The formulation of “intent” under the Proposed Te:
Criminal Code appears to be quite different from the commg
usage of the term.” Under the common law, “intent”
both refined and extended through the use of various am
terms such as constructive intent, presumed intent, crimiy
tent, and specific and general intent.* Much of the CO3
surrounding the mens rea concept has been due to the v
interpretations given these terms. kil
Probably the greatest difficulty has been caused by ¢
tinction between general and specific intent. The former
usually construed to mean an “intent to do the deed which'
tutes the actus reus of a certain offense” in the sense
crimes require voluntary, conscious conduct.* Specific inf
been variously defined but its most common usage is
mental element which is required above and beyond an
state required with respect to the actus reus of i

Bils
S
conscious object to engage in conduct of that nature or to cause that resulf,
MobeL PenaL Cobe § 2.02(2)(a) (Tent. Draft No. 4, 1955). See also Conn.
ANN. § 53A-1-3(11) (1972); TLL. ANN. STAT. Ch. 38, § 4-4 (Smith Hurd 1972); N.
Laws § 15.05 (McKinney 1972): ORe. REv. STAT. § 161.185(7) (1971); Comm
Mens Rea Provisions of the Proposed Ohio Criminal € ode—The Continuing '
33 Onio St. L.J. 354 (1972) [hereinafter cited as Proposed Ohio Codel;
Student Symposium On The Proposed California Criminal Code, 19U.C.L.A. L.
(1972); Symposium, The Revised Washington Criminal Code, 48 WasH. L. Rev. 1, |
(1972) [hereinafter cited as Symposium.]
93.  See also MobEeL PexaL Cope § 2.02(2)(a)(2) (Tent. Draft No. 4, 1955).
94. See HaiL at 141-42; LAFAVE at 201; Perkins at 743: 9 J. WicMoRE, Eving
§ 2511a (3rd ed. 1940).
Intent may be used in at least three distinct legal meanings. It may designate
simply the exercise of will power necessary to cause muscular or physical move
ment. . . .Secondly, it may denote the immediate result desired by the a
Thirdly, it may signify the ultimate reason for aiming at that immediate obj
tive. At this point, however, intent shades into motive, which is really
ulterior intent on the cause of the intent. Intent. in other words, is the object of
the act; motive, in turn, is the object or spring of the intent. ;
R. PauL, MOTIVE AND INTENT IN FEDERAL TAX LAW, SELECTED STUDIES I FeDERAL T)
257-58 (2d Cir. 1938).
95. PERKINS at 744,
96. LAFAvE at 202; see PERKINS at 750.
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V
A 1973

“intent to commit a felony therein” is a specific

sible elements of gt e ample, the

“circumstances sijpet ; e:‘em of burglary. Despite its continued viability under current

erson cannot in ; ; aw. the specific—general dichotomy has been criticized by com-

func.tlon of “kna g mentators as obsolete, serving no valid function in modern crimi-

e quite properly : nal phi]osophy.” The Model Penal Code similarly maintains that
e there is "'no virtue in preserving the concept of ‘general intent’

Proposed Tennesseg [vis-a-vis specific intent] which has been an abiding source of

rom the common £ ambiguity and of confusion in the penal laws.”®

7, “intent” has be The modern criminal codes, like the proposed Tennessee ver-

f .various a_mbiguq i sion, although purporting to abolish general intent and modify
1 intent, criminal ' (he awkward concept of specific intent, may not have properly

ch of the confusi : distinguished the two for purposes of proof. Under prior law, to
te proof of guilt, courts engaged in the pre-

n due to the va establish the requisi

: <umption that one intends the natural and probable conse-
a caused by the dig quences of his acts.” Stated alternatively, the law presumes,'®
. The former term i§ once the culpable act has been established, that the act was done
1e deed which consfiss consciously and voluntarily.!®! Although some courts speak of the

e & s.;ens.e\th i ! p.-esumption as “conclusive’” of general intent, 02 3 majority of
”‘spécxfic intent L . jurisdictions view the presumption as shifting the burden of com-
1 usage is a “‘spe ing forward with evidence to the accused by requiring him to
- beyond any men introduce rebutting evidence." Failure to come forward with

of the crime.”™ R

g7. The specific-general intent formulation is a “confusion of procedural concepts

with those of substantive penal theory. . . ."” HaLL at 144.
98, MonpeL PenaL Cope § 2.02, Comment at 128 (Tent. Draft No. 4, 1955). See O.

Houmes. THE CommoN Law 353 (1881); Hawrp at 112,
In West v. State, 28 Tenn. 65, 70 (1848), the court reasoned that “as men seldom

‘ause that result. . . .
See also Conn. GeN. §
ith Hurd 1972); N.Y.

(7) (1971); Comment, 49,
he Continuing Uncertai ! 4o unlawful acts with innocent intentions, the law presumes every act, in itself unlawful,
+o have been criminally intended.” See, e.g.. Rogers v. State, 196 Tenn. 263, 265 S.W.2d

2d Ohio Code]; o
de, 19 U.C.L.A. L. Rev
.48 WasH. L. Rev. 1,1

259 (1954): Walden v. State, 178 Tenn. 71, 156 S.W.2d 385 (1941). See also Stallard v.
Srate, 209 Tenn. 13, 348 5.W.2d 489 (1961). In Tennessee a “*presumption is a substitute
for evidence which, in the absence of direct evidence conflicting, requires as a matter of
law that a certain fact conclusion be accepted or proved by the jury.” Liming v. State,
) Tenn. 371, 381, 417 S.W.2d 769, 773 (1967).

100, Justice Holmes stated that a man may be convicted of a very serious crime
bhecause his actions resulted in “consequences which he neither intended nor foresaw. To
<av that he was presumed to have intended them, is merely to adopt another fiction, and
disguise the truth.” Commonwealth v. Pierce, 138 Mass. 165, 178 (1884). See PERKINS at

t desired by the actor. :
that immediate objec- ; ‘ -4%. G. WiLLiAMS, CRIMISAL Law: THE GENERAL PART 89-93 (2nd ed. 1961).
101. *“Many writers do not use the term ‘general intent’ but they nevertheless distin-

e. which is really the
guish between a specific mental slement [and one] which is presumed from the defen-

words, is the object of
ent. dant’s voluntarv conduct.” Remington at 651 n.22.
TUDIES IN FEDERAL TAXAT : 12, See.e gz . Reizenstein v. State, 165 Neb. 365, 881, 87 N.W.2d 560, 569-70 (1958).
i 103. See, e.g., State v. Robinson, 193 Kan. 480, 485, 394 P.2d 48, 53 (1964): State
v Davis. 214 N.C. 787. 792. 1 S.E.2d 104, 107 (1939); Johnson v. Commonwealth, 188 Va.
48, 853-54, 51 S.E.2d 133, 154 (1949). See generally C. McCormick, EviDENCE § 349, at

Draft No. 4, 1955).
3; 9 J. WicMoRE, EviDe:

ngs. It may designate
ular or physical move-
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such evidence permits, and in some jurisdictions, requires’
jury to find the presence of the requisite general intent,
When a crime requires proof of a specific intent, ho
courts have generally held these presumptions inapplicable. o
require a greater production of evidence by the state to supgp .;,.;Q_-' ;
jury finding of intent."™ In Liming . State," for example,
Tennessee court adopted the view that specific intent mus
proven by independent evidence and cannot be presumed f;
the commission of the unlawful act itself. ! Otherwise “a
dant [would be deprived] of his presumption of
cence. . . .”"" Since the state is not aided by a presumption
intent simply because the unlawful act is proven, courts gen
allow a jury to infer specific intent from circumstantial
dence,'™ such as the acts, words, or conduct of the accused. 1’
is a practical approach since “intent can rarely be shown b know!
rect proof. . . .”""" Unfortunately, language allowing an infe en ble ir
to be based on circumstantial evidence is frequently couch a 3 : altim
terms of a presumption, and the burden of going forward with'the ;
evidence may be allowed to shift to the accused upon

«teal

that ’
r.ft’al '
whict
Altho
tent.

hurde
prn\'P
f col
one _i"
wate:
decisi
A

must

showing of an unlawful act. In this context, the distinc o, : ' Bt l-"—"
tween proving a general intent and a specific intent is blugre : house <
For example, in the recent Tennessee case of Hall e . . oo rext;
which defendant was indicted for burglary, the sole ; :‘:;1;3
appeal was that the accused did not have the requisite in - ddendaq

dolen T
from um
with kn
%, g : the unex

829 (2nd ed. 1972) [hereinafter cited as McCormick].
104, In Holland v. United States. 348 U.S. 12 (1954) defendants were convi

willful attempt to evade their income taxes. The court adopted the view that “willf £ ; urv o n

involves a specific intent which must be proven by independent evidence and whi : the infer

cannot be inferred from the mere understatement of income. ™ Jd. at 139. See Stz ld at 4

Higgen. 257 Minn. 46, 52, 99 N.W.2d 902 (1959): e The
Like every other essential element of the crime, specific intent must be estab- ! & | be tn 201
lished bevond reasonable doubt or be reasonably deductible from the evidence.
It may not rest on a presumption.

See also State v. Cooper, 113 N.J. 34, 272 A.2d 557 (1971); People v. Neal, 40 Cal.

wuhle on
fommaon

DD ; 3 aceplec

2d 115, 104 P.2d 555 (1940). But see Kirkendall v. State, 152 Neb. 691, 42 N.W.2d 37 wstruet

(1950). 3 o
105. 220 Tenn. 371, 417 S.W.2d 769 (1967). e | Wl 5.0
106. Id. at 380, 417 S.W.2d at 773, e S
107, Id. at 382, 417 S.W.2d at 774 See Marie v. State, 204 Tenn. 197, 319 S.W. & $ NEd

86 (1958). St 14
108.  Patterson v. State, 475 S.W.2d 201, 203 (Tenn. Crim. App. 1971). : SN
109. See. e.g., Gibbs v. Commonwealth, 273 S.W.2d 583, 584 (Ky. 1954); Daw i

v. Commonwealth, 186 Va. 55, 61, 41 S.E.2d 500, 503 (1947). A
110.  Hall v. State. 490 S.W.2d 495. 496 (Tenh. 1973).
111 490 S.W 2d 495 (Tenn. 1973:.

T4y na
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that burglary requires. The Tennessee Supreme Court held
«in the absence of an acceptable excuse . . . the intent to

| may be inferred from the breaking and entering of a building
& 17112

_«teal
that

ed .
::-hich contains things of value or from the attempt to do so.

\lthough the court indicated that the jury “may” infer the in-
'm“' the requirement of an “acceptable excuse” clearly shifts tpe
purden of going forward with the evidence to the accused to dis-
prove criminal intent by an alibi or justification. This procedure,
f couched in terms of a jury instruction, has been held, in at least
one jurisdiction, ' to be violative of due process and the United
States Supreme Court has given at least tacit approval to this

decision.'“ . . .
An additional problem is the standard of pursuasion which

nust be met before a jury can infer the requisite intent from the
known facts. Until recently it was not clear whether a mere proba-
ble inference of the existence of intent was sufficient so long as
ultimate guilt was proven “beyond a reasonable doubt.”"" The

[

112, Id. at 496. But see United States v. Melton, 14 CriM. L. Rep. 2050 (D.C. Cir.

). The trial court in that case ruled that “mere unlawful entry into another’s

house Supports an inference that the interloper was there to steal.” Id. Chief Judge Baze- -
lon reversed the conviction and reasoned that “[tJo allow proof of unlawful entry, ipso
facto, to support a burglary charge is, in effect, to increase sixty-fold the statutory penalty
(or unlawful entry.” Id. See also Barnes v. United States, 412 U.S. 837 (1973), where the
defendant was convicted of possessing certain stolen treasury checks. knowing them to be
solen. The trial court instructed the jury that “ordinarily it would be justified in inferring
fom unexplained possession of recently stolen mail that defendant possessed the mail
with knowledge that it was stolen.” Id. The Court in affirming the conviction, held that
+he unexplained possession of recently stolen property is “clearly sufficient to enable the
wry to find beyond a reasonable doubt, that petitioner knew the checks were stolen. Since
the inference thus satisfies the reasonable doubt standard . . . it satisfies due process.”
Id at 345.

The Court indicated that the practical effect of the instruction on the inference would
he 1o shift the burden of going forward with the evidence to the defendant. This is permis-
uhle only where the inference satisfies the reasonable doubt standard. Although this
wmmon law inference was allowed. the Court did not decide whether more recent or less
accepted judge-formulated inferences may “properly be emphasized by means of a jury
instruction.” Id. at 845 n.11.

113, Stump v. Bennett, 398 F.2d 111, 113 (8th Cir. 1968): see State v. Commenos,
1 5.W.2d 9 (Mo. 1970); State v. Adams, 81 Wash. 2d 468, 503 P.2d 111 (1972). But see
Boatwright v. State, 272 So. 2d 137 (Fla. 1973); People v. Laietta, 30 N.Y.2d 68, 281
\ E.2a 157, 330 N.Y.S.2d 351 (1972).

114. Johnson v. Bennett. 393 U.S. 253 (1968). Liming v. State, 220 Tenn. 371. 417
~ W 2d TR (1967}, properly recognizes a similar constitutional limitation on presump-
“wins. but since Hall v, State, 490 S.W.2d 495 (Tenn. 1973), is asubsequent decision. it
mav indicate a retreat rom the Liming position. See McCormicx § 341, at 801.

115, See McCormick § 341.
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United States Supreme Court held, in In re Winship,"s thg
due process clause “protects the accused against convictio
cept upon proof beyond a reasonable doubt of every fact neges
to constitute the crime with which he is charged.” Since
of intent is a necessary fact or element, it would appear
absent other evidence, specific intent can be inferred only
the known facts can be said to establish the inferred in
yond a “reasonable doubt.” Any lesser standard would app
be unconstitutional '™ :
Although the problems of shifting the burden of g0
ward with the evidence through the use of presumptions
reasonable doubt standard are separate issues, they are 3

Both the right of the defendant to trial by jury and his righ
have the prosecution prove each element of the offense h
a reasonable doubt are constitutionally protected. A rule ¢
shift(s) the burden of producing evidence with regard to an
ment of the offense so as to require the jury to find against
defendant in the absence of rebutting evidence or that requi
that the defendant persuade the jury of the nonexistence
an element would violate both these rights.'® g

While part of the current misunderstanding ¢
and burdens is attributable to “loose terminology™
courts and legislatures,'® the confusion could also be ati
to the general-specific intent dichotomy. The Model Per
abrogates the distinction'' and two other jurisdiction
adopted its approach.'? While the Tennessee version was

.

i

116. 397 U.S. 358 (1970).

117. Id. at 364.
118.  Although “[a] simple instruction that the jury will acquit if th
reasonable doubt of the defendant’s guilt . . . is ordinarily sufficient . .

instruction may now be required for each element of crimes consisting of several ¢l
McCormick § 341, at 799. See Barnes v. United States, 412 U.S. 837 (1973). «
119. McCormick § 346 at 831.
120. Id. at 829.
121. Moper PenaL Cope § 2.02, Comment at 128 (Tent Draft No. 4, 1955).
122, The Proposed Washington and Ohio Criminal Codes have been simi
preted. “Probably the closest equivalent in Washington law to the new defl !
intent| is the rather imprecise phrase ‘specific intent’ which seems similar in effi
new term.” REv. WasH. Cope ANN, § 9A.08.020, Comment (1972) reprinted in S;
at 161 n.59. See Proposed Ohio Code at 363-78. Other modern codes apparently ¢
issue. For example. the New York Code summarily dispenses with an extended
tion. “Intentionally . . . and ‘knowingly’ . . . are familiar concepts, and
definitions thereof are largely self-explanatory.” N.Y. PENaL Law § 15.05,

1973]
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Winship,"* that th drafted. it was suggested that the use of the word “intent” as
iinst conviction defined by the Proposed Code be “limited to conscious objective
avery fact neces or purpose to accom plish a described result, as distinguished from
“ged.”""” Since progf (he ‘general intent’ which often has been used to describe also a

wvould appear th presumption of culpability. . . .”'® For some reason this lan-

inferred only whegn guage. found in the comments to a similar Illinois provision,'®

inferred intent. does not appear in the final draft of the Proposed Code; rather,

ird would appear j no position is taken at all. There is no indication why the Pro-

posed Code is silent on the general-specific intent issue but the

urden of going drafters may have concluded that other sections of the Proposed
esumptions and ¢ Code effectively deal with the problem.

s, they are rela ; It is fair to say that the Proposed Code treats some of the

v and his right to constitutional issues raised by the above discussion. Initially, the
1e offense beyond Code provides that the actus reus of an offense and the culpable
sted. A rule that mental states, as well as the negation of various defenses, must

regard to an ele- each be proved beyond a reasonable doubt.'* This provision codi-
) find against the fies the holding of In re Winship.'”® The Proposed Code then deals
2 or that requi : with the issue of presumptions and defenses by dividing these

ence of . concepts into four categories, each having its own rules as to the

3 » ; Bk 3 b g 4L . 3 :
' : quantum of evidence a party must offer to raise and rebut them,
ng of presumptiong as well as the party on whom rests the initial burden of coming

logy” on the part of forward with the evidence. The first category deals with those

also be attributab penal provisions which contain “exceptions” to a finding of crimi-
Model Penal Cox nality. and requires the state to prove beyond a reasonable doubt
jurisdictions h

version was o 2 (McKinney 1967); see In re Taylor, 62 Misc. 2d 529, 309 N.Y.S.2d 368 (Fam. Ct. 1970).

See also Comment, Insanity, Intoxication, and Diminished Capacity Under the Proposed
California Criminal Code, 19 U.C.L.A. L. Rev. 550, 576-84 (1972). But see ConN. GEN,
STaT. ANN. § 53a-5, Comment at 9 (1972):

Nor does [the requirement of a mental state] change the rule that intent may
Il acquit if they h ; he inferred from conduct and that one is presumed to intend the natural and
-ufficient . . ." a si ; necessary consequences of his act.
isting of several elen : : Ore. REv. STaT. § 41.360(3) (1971):
S. 837 (1973). K [That] a person intends the ordinary consequences of his voluntary act is a

; disputable presumption.
123, 1 Law Revision CommissioN, STATE oF TenNessee, Work DocumenT: THE Law

raft No. 4, 1955). = or CraMEs 51 (Dec. 1971).

have been similarly , : 124, Irr. ANN, STaT. ch. 38, § 4-3, Comment at 256 (Smith-Hurd 1972).

to the new definition: 125, CrivmvaL Cope § 201(a) (Tent. Draft 1972):

ns similar in effect to th ; No person may be convicted of an offense unless each of the following is
) reprinted in Sym positi : proved bevond a reasonable doubt:

‘odes apparently s ; (1) the conduet, circumstances surrounding the conduet, or result of his
iith an extended explangs conduct described in the definition of the offense; and

oncepts, and the re 12)  the culpable mental state required; . . .

Aw § 15.05, Com 126, 397 U.S. 358 (1970).
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that the accused does not fall within the exception.'” For ex
ple, it is an exception to the offense of giving a gift to a py
servant'™ that the public servant is lawfully entitled to receive
gift.'? .
The second category concerns defenses on which the de;
dant must produce the initial evidence but, once such evig
is introduced, the prosecution has the burden of persuasion i
disprove it beyond a reasonable doubt.™ For example, it
defense to the offense of giving a gift to a public servant, 3
under the election laws, the purpose of the gift was for the p
cal campaign of the elective official. 2
The third category treats affirmative defenses. Once th
evidence to warrant submission of the affirmative defense

pres
Proj
by ¢
(rair
and
howt
This
post
tion
prov
_the |
¥
neor

fount
is on the defendant.'™ For example, it is an affirmative def;

for the crime of conspiracy'™ that the actor withdrew from
conspiracy before commission of the object offense and made
effort to prevent its commission.'” The few affirmative defen
listed in the Proposed Code appear to comport with earlies
preme Court limitations on the imposition of the burden ¢
suasion' although there may be some question of their ya
in view of In re Winship."¥' . SR N s i
The fourth category deals expressly with presumptions, i - A
sufficient evidence of facts giving rise to a presumption i
duced, the existence of the presumed fact is left to the jury,i® .
Once submitted to a jury the judge charges that “although ¢ i
presumed fact must, on all the evidence, be proved beyond
reasonable doubt, the law declares that the facts giving rise to

comr
on th
luwerji
nal li%

e te
127, CrivaNaL Cope § 202 (Tent. Draft 1972). o ; 1h ;e |
128. Id. § 2108. g )
129. Id. § 2110(a). natur
130, Id. § 203. ; k] stand
131. Id. § 2108, ; :
132, Id. § 2110(b)(2). & e AR
133, Id. § 204. SRlle
134, Id. § 902.
135, Id. § 904(h).

136. Morissette v. United States. 342 U.S. 246, 263 (1952); see Packer, Mens
and the Supreme Court, 1962 Svp. Cr. Rev. 107 (1962). ;
137. 397 U.S. 358 (1970). The affirmative defenses are presumably constitutional |
they merely alter the burden of persuasion. See McCormMick at 799. o
138, CrimiNaL Cope § 205(1) (Tent. Draft 1972).



Volldoi i B | COMMENTS 155

umption are some evidence of the presumed fact.” The

n.'” For exam.

. res ) 5 Y Bl . .

gift to a py f’ﬂ)PﬂSEd Code recognizes the constitutional limitations imposed
like Leary v. United States'® and United States v.

éd to recei ; hy cases

(ainey'" requiring a rational connection between the fact proved

be presumed. The presumption section,

hich the - and the ultimate fact to

: such ewi i however, does not contain a comprehensive list of presumptions.

f persuasig 2 This raises the possibility that “intent” as defined in the Pro-

xample, i R posed Code might be proven solely through use of the presump-

servant,'! rjon that commission of the criminal act is sufficient in itself to

1s for the pol . prove the requisite intent. This is an unsatisfactory result, and
% d Code should be amended to preclude this possibil-

i the Propose ?
s. Once therejs it ity It is <ubmitted that to achieve clarity, the proposed Code

> defense to the & \ncorporate in its comments the suggested explanation of intent
- of the evidencs found in the comments to the Illinois code."

‘mative de| ;
hdrew from th B. Knowledge
5e a.nd made g ' Most crimes in the Proposed Code that require an act to be
w B committed “intentionally” also require an element of knowledge
Wit CATHERUSS. on the part of the actor. The term “knowingly”’ connotes a slightly
’ burd.en Ol e lower level of culpability and thus allows a broader base of crimi-
of thewtyy nal liability. The Code provides:
)resumptio‘ 4 A person acts knowingly, or with knowledge, with respect to his
mption is m ¥ conduct or to circumstances surrounding his conduct when he
ft to the j o is aware of the nature of his conduct or that the circumstances
t “although exist. A person acts knowingly, or w_'.th knowledge, .w1th respec_:t
roved hevd ‘ to a r'esuit of hlS. conduct when he is aware that his conduct is
siving rise t& practically certain to cause the result.'®

In this definition all three elements of an offense are present

but each is treated somewhat differently. Knowledge of the “na-
ture of conduct” simply requires the actor to be “aware of the
nature” of his conduct. This formulation is similar to the “intent”
«tandard of a conscious objective or desire. Both definitions re-
quire a subjective mental state which, taken together, convey the
<ame meaning as “‘intent’ under current usage.'** As to “circum-

see Packer, Mens Rea@is ' ld. § 205(2).
g 10, 395 U.S. 6 (1969).
nably constituti j 380 U.S. 63 (1965).
142 See text accompanying note 123 supra.

9.
. CramvaL CopE § 405(b) (Tent. Draft, 1972).
Erby v. State, 181 Tenn. 647, 653, 184 S.W.2d 14, 16 (1944) (“[k]nowingly,
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stances surrounding conduct,” a person acts with “knowls
when he is aware that the circumstances exist. This awaren
similar to the current Tennessee definition which providesg
“knowingly” is that “state of mind wherein the person charg
was in possession of facts under which he was aware he could'
lawfully do the act whereof he was charged. . . .'®
The Proposed Code states that a person acts knowingly a
a result of his conduct, when he “is aware that his condug
practically certain to cause the result.”"® The phrase “practicall
certain” should be compared to the Model Penal Code distinet;
that an actor must know his conduct “will necessarily ca
result."” This terminology, however, was rejected by the dr
of the Proposed Code because

to require absolute certainty [which the M.P.C. implies] would =
seem to narrow the scope of ‘knowledge’ unnecessarily, and to
leave a gap in the range of culpability; a high degree of probabil-
ity that a certain result will occur could hardly be distinguished «
logically from a complete certainty of the result, in fixing the -
criminal liability, and in many cases proof of complete certainty
would be impossible.'

Despite critical comments concerning the Model P
Code’s definition of “knowingly,”' the modern codes of o
jurisdictions have followed its basic pattern. A few sta
ever, define knowingly in terms of “nature of conduct’"
cumstances surrounding conduct” and exclude the * results,
conduct” element.'® The New York Code, for example, consid 's
the distinction between “knows” and “intends” to be highly tech.

when appl:ed to an act or thing done, imports{s] knowledge of the act or thmg
done. . . ."L
145. Smith v. Smith, 119 Tenn. 521, 525, 105 S.W. 68, 69 (1307).
146. CrimiNaL Cope § 405(b) (Tent. Draft, 1972).
147. MopeL PenaL Cope § 2.02(a)(b)(2) (Tent. Draft No. 4, 1955).
148. 1 Law Revision CommissioN, STATE of TeNNEssEE, Work DocUMENT: THE Lat
of CriMES 51 (Dec. 1971).
149. PerxINS at 779. But see LAFAVE at 198,
150. ConN. GEN. STAT. ANN. § 53(a)(93)(12) (1972):
A person acts ‘knowingly’ with respect to conduct or to a circumstance described
by a statute defining an offense when he is aware that his conduct is of such a
nature or that such circumstances exist.
ORre. Rev. StaT. § 161.085(8)(1971): ““. . .[a] person acts with an awareness that hlt
conduct is of a nature so described or !bal a circumstance . . . exists.’

N.Y. PenaL Law § 15.02(2) (McKinney 1967): *“. . . when he is aware . . . that such'.
circumstances exist.”
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with “knowledg
. This awareness-
hich provides
“he person charg

iware he could
145

nical and semantic and does not‘emp!oy the word “knowing!y"
in defining result offenses. Thus, in New York, ‘_‘[m]urder, of the
common law variety . . . is committed intentionally or not at
4l The drafters of the Proposed Tennessee Code admit the
distinction is immaterial for many offenses, but offer an exarr}pie
1o show why it was retained. Murder, in the Tennessee version,
s defined as an intentional or knowing killing of another. Un.der
+his definition, “‘the owner who burns down his apartment build-
ng to collect the insurance doesn’t desire [intend] t}ae death of
his tenants, but he is practically certain [knows] it will occur.”!s?
This is not to say that similar activity in New York would not be
equally culpable. Rather, under New York’s definition, the ac-
tions are proscribed by giving “intent” a broader interpretation.

'ts knowingly as
hat his condu
vhrase “‘practi
il Code distincti
-cessarily cause’
‘ed by the draff

. implies] would . This also illustrates that, although there are variations between
essarily, and to NS the modern codes, the majority of distinctions are definitional
sree of probabil-" rather than substantive.

Je distinguished

It. in fixing th
n, 3ce '
- X

C. Recklessness

The third level of culpability is recklessness, which, like the
two preceeding terms, requires a subjective standard to establish
criminal responsibility. Since under current Tennessee law reck-
lessness has often been confused with “negligence,” the Proposed
Code makes a clear distinction between the two:

the Model P
‘™ codes of oth
v few states, h
onduct” and “ei _ ) )
le the “results'* : A person acts rec'klessl‘y, or is reckless, with respect _to circum-
ample, consi ; stances surrounding his con(_iuct or_the result of his cgnduct
: : when he is aware of but consciously disregards a substantial and
to be highly unjustifiable risk that the circumstances exist or the result will
occur. The risk must be of such a nature and degree that its
disregard constitutes a gross deviation from the standard of care
that an ordinary person would exercise under all the circum-
1803 i : stances as viewed from the actor’s standpoint.'s

of the act or th

., 1955),
2K DocumeNT: THE

151. N.Y. PenaL Cope § 15.05, Comment at 22 (McKinney 1967) (emphasis in
original).

152, CrimivaL Cope § 405, Comment at 45 (Tent. Draft, 1972). Illinois similarly
rtains the distinction between acting intentionally and knowingly to the results of con-
duct. [LL, ANN. STAT. ch. 38, § 4-5(b)(Smith-Hurd 1972).

153, CriMiNAL Cope § 405(c) (Tent. Draft, 1972). See the following comparative
‘e@siation in the MopeL PenaL Cope § 2.02(alic) (Proposed Off. Draft, 1962):

A person acts recklessly . . . when he consciously disregards a substantial and
; unjustifiable risk that the material element exists or will rasult from the con-
tha ‘ duct. The risk must be of such a nature and degree that, considering the nature
and purpose of the actor’s conduct and the circumstances known to him, its

imstance described
mnduct is of such a

an awareness
xists.”
is aware . . .
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Recklessness requires that the actor consciously ignore
that he has created. It is not required that he “inten

dangerous event or ‘“knows” that it is practically certain to
Rather the action, to be reckless, must involve a “con
indifference as to whether certain circumstances exist or a
will occur.”™ In “negligent” conduct, however, the actor.is
actually “conscious” of the created risk. These distinctions
be illustrated by the series of events that must occur befory
actor’s conduct is deemed reckless. Initially, there must be a #
that a proscribed event will happen. Assume that a driver of g,
pulls into the wrong lane in heavy traffic but no approachin
vehicles are immediately visible to him. If he remains there
enough a result will probably occur, namely, a collision wi
oncoming car. The danger, however, is one of probability ra
than certainty since he does not see any cars in the oncon
lane. If he did see other cars, but proceeded anyway, then
result would be intended or there would be a practical cer
of a collision occuring; and his action would not be termed a
under the Code’s formulation. The risk, moreover, must by
stantial'®* and unjustifiable. For example, if the driver was try

dlsregard involves a gross deviation from the standard of condu
abiding person would observe in the actor’s situation.
Rev. Wash. Camv. Cope § 9A.08.020(2)(c) (1972), in Comment, A Hornb
48 WasH. L. Rev. 149, 162 n.69 (1972):
A person is reckless or acts recklessly when he knows of and consciously
gards a substantial and unjustifiable risk (i) that the result described by
statute defining an offense may occur, or (ii) that a circumstance described
a statute defining an offense exists, and when the disregard of such risk consti
tutes a gross deviation from the standard of conduct that a reasonable person
would exercise in that situation.
Proposed Ohio Code at 383 n.192:
A person acts recklessly when with heedless indifference to the consequences
disregards a substantial risk that his conduct may cause a certain result or may
be of a certain nature. A person is reckless with respect to circumstances when
with heedless indifference to the consequences he disregards a substantial risk
that such circumstances may exist. LA
See also ConN. GEN. Stat. AsN. § 53-a-3(13) (1972); N.Y. PenaL Law § 15.05(
(McKinney 1967); Ore. REv. Stat. § 161.085(9) (1971). :
154. CrimviNaL Cope § 405(c), Comment at 45 (Tent. Draft, 1972).
155. “Thus it has been suggested that if there were 1000 pistols on a table,
unloaded but one. and if A, knowing this, should pick one at random and fire at B, ki
him. A's conduct in creating the risk of death, though the risk is very slight (one ten
1%). would he unreasonable, in view of its complete lack of social utility." LAFAvE at
The MopeL PenaL Cope § 2.02, Comment at 125 (Tent. Drart No. 9 1955) p
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1o take his sick child to a hospital, the risk taken might be justifi-
able under the circumstances. Thus, determining whether the
risk taken is substantial or justifiable is nothing more than a
value judgment to be made by a jury. The definition also requires
(hat the actor be “aware” of the risk he has created and “con-
<ciously” disregard that risk. This is a highly subjective element
requiring actual knowledge by the actor that his conduct does
create a risk of harm. It is not enough that he should have known
of the risk; he must in fact know that he is ignoring it. This
distinction is the crux of criminal recklessness.'

Once the subjective elements are established, the jury must
determine if disregarding the risk constituted a “gross deviation
from the standard of care that an ordinary person would exer-
cise. . . .. This objective standard determines, in the final
analysis, the actor’s culpability. The drafters of the Proposed
Code state that although this procedure and the terms used to
define reckless conduct are admittedly vague, they are “intended
only to focus on the judgmental factors the fact-finder must weigh
in deciding whether a person’s disregard of . . . a risk was serious
enough to merit the condemnation of the criminal law.”**

Current Tennessee law does not have a similar definition of
criminal recklessness. Although the term is certainly recognized,
the interpretation it has received makes it indistinguishable from
criminal negligence and will therefore be discussed within the
context of that term. It is important to note, however, that the
Proposed Code, by its separate definition, attempts to divide
reckless and negligent conduct into two distinct levels of criminal
liahility.

that: “'|E]ven substantial risks may be created without recklessness when the actor seeks
to serve a proper purpose, as when a surgeon performs an operation which he knows is
very likely to be fatal but reasonably thinks the patient has no other safer chance.” See
also Hurt v. State, 184 Tenn. 608, 201 S.W.2d 988 (1947).

156. LAFavE at 211; PERKINS at 761; G. WiLLIaMS, CRIMINAL Law: THE GENERAL PART
§ 26 (2d ed. 1961).

157. CriviNaL Cope § 405(c) (Tent. Draft, 1972).

158, [d.. Comment at 46, The Model Penal Code’s definition of recklessness is simi-
larly “designed to avoid the difficulty inherent in defining culpability in terms of culpabil-
itv. but the [definition] seems hardly more than verbal; it does not really avoid the
tautology or beg the question less. It may, however, be a better way to put the issue to a
jurv. . . . MopeL PeNaL Cope § 2.02, Comment at 125. (Tent. Draft No. 4, 1953).
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D. Criminal Negligence

With respect to the lowest level of criminal liability, crimix
negligence, the Proposed Code provides:

A person acts with criminal negligence, or is criminally negli-

gent, with respect to circumstances surrounding his conduct or
the result of his conduct when he ought to be aware of a substan--
tial and unjustifiable risk that the circumstances exist or the
results will occur. The risk must be of such a nature and degree
that the failure to perceive it constitutes a gross deviation from
the standard of care that an ordinary person would exercise -
under all the circumstances as viewed from the actor’s stand-
point.'®

The italicized words in the above definition represent the shgh;
but important distinction from the more subjective concept. of
recklessness. The words “ought to be” and “failure to perceiv
indicate that negligence is an objective standard.'® Proper

is concerned with the absence rather than the presence of a Clqu
ble state of mind. The other three mental states all require son
subjective awareness on the part of the actor, negligence does no

The negligent failure to perceive a risk is what creates
nal liability when such lack of awareness constltuteaa
deviation” from an ordinary standard of care. This is cg
with the Tennessee view that “the kind of negligence requir
impose criminal liability must be of a higher degree than is Te-
quired to establish negligence upon a mere civil issue.”" Unfor.
tunately, various adjectives have been used to describe the
“higher degree” such as ‘‘gross,” “wanton,” “reckless” and
“culpable.”® The danger of using these adjectives to connote
negligence is that courts often fail to make a clear distincti

159. CRiMNAL Cobe § 405(d) (Tent. Draft, 1972) (emphasis added). For compara-
tive legislation see Conn. GEN. STaT. ANN. § 53a-3(14) (1972); N.Y. PenaL Law § 15.05(4)
(McKinney 1967); Ore. Rev. Stat. § 161.085(10) (1972). -

160. See generally G. WiLLiams, CRIMINAL Law 99 (1953); Perkins at 752; Hall
Negligent Behavior Should be Excluded from Penal Liability, 63 CoLum L. Rev. 632
(1963); Hautamaki, The Element of Mens Rea in Recklessness and Criminal Neg!igence.
2 Duke Bar J. 55 (1951); Moreland, A Rationale for Criminal Negligence, 32 Ky. L.J. 1
(1943).

161. Hiller v. State, 164 Tenn. 388, 390, 50 S.W.2d 225, 226 (1932); see Trentham
v. State, 185 Tenn. 271, 206 S.W.2d 291 (1947); Claybrook v. State, 164 Tenn. 440, 51

S.W.2d 499 (1932); Copeland v. State, 154 Tenn. 7, 285 S.W. 565 (1926).

162. Trentham v. State, 185 Tenn. 271, 206 S W.2d 291 (1947).
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hetween negligent conduct and reckless conduct. The former
o . 4 term requires that the actor should have known of the risk, the
il liability, criming} % _ latter that he does know. '3

‘ Tennessee’s reckless driving statute, for example, is defined
criminally negli- fee 0 as a “willful or wanton f:lisregard -for the safety‘of persons or
ng his conduct or : ' prnpert.\’-”'“ Jury instructions for thls.oﬂ'ense contain an explana-
vare of a substan- - tion of the words “willful or wanton disregard” to define the level

nces exist or the : of culpability. As an example, one such instruction explains:
1ature and degree '
ss deviation from
n would exercise
‘he actor’s stand-

To constitute willful disregard there must be a designed pur-
pose. an intent to do the wrong, while to constitute wanton
disregard the party doing the act or failing to act, must be
conscious of his conduct, and though having no intent to injure,
must be conscious, from his knowledge of surrounding circum-

-epresent the slight’ stances and existing conditions, that his conduct will naturally
bjective concept ¢ : or probably result in injury.®

failiive to percergiuy This definition of recklessness coincides with the Proposed Code’s
andard.'® Propguggy definition of recklessness. Unfortunately, Tennessee appellate
rm at all becausg courts have expanded the interpretation to include criminal neg-
g of.a p : 3 ligence. The leading case of Cordell v. State'™ further defines
tl\rl requ . reckless driving as an actor’s creation of a hazard either “con-
egligenced P < sciously [recklessly] or under circumstances which would charge
Whaft creates CRfu. a reasonabl[y] prudent person with appreciation of the fact and
onst1't u?tes o ‘: the anticipation of consequences injurious or fatal to others.”'*
: This is cansigiey . The latter part of the definition thus proscribes negligent conduct
HupRee requlr.ed : since the court would impute “awareness’ to the actor. Appar-
¢ _de.gree E!‘lan 18 entlv. no one has challenged the statute on the basis that convic-
vil issue. m.U ; : tions grounded on criminal negligence may, in fact, provide a
f‘f, t‘o descnl?,e : : ' broader level of culpability than intended by the legislature.

L .‘reckless ande Aside from reckless driving, criminal negligence has been
jevtlves tq N important in defining involuntary manslaughter, which must re-
a clear distinctio sult from the performance of an “unlawful act [malum in se],

i.Si\S, ag;:led].LF;or ﬁ 5 g 163. See ResTaTeEMENT oF TorTs § 12 (1834) for the tort distinction between *‘reason
-1 DENAL LAW : : to know™" and “‘should know.”

164. Tenn. Cope ANN.§ 59-858 (1955).

33); Perkins at 755 K g 165. W. Swmrrh, Tennessee Jury InsTrRucTiONs: CrIMINAL No. 36-3, at 182 (1965),

¥, 63 C.OL.U“ L. R:.v. 3 paraphrasing Smith v. State, 119 Tenn. 521, 105 S.W. 68 (1907) (for willful) and Usary v.
and Criminal Negligenceugpy State. 172 Tenn. 305, 315, 112 S.W.2d 7, 10 (1938) (for wanton). See Barkley v. State, 165
Negligence, 32 Kv. LA SR8 : Tenn. 109, 54 S.W.2d 944 (1932).

296 (1932); see Tren 186, 208 Tenn. 219, 352 S.W.2d 234 (1961).

= =i 167 Id. at 220, 352 S.W.2d at 234. See also Potter v. State, 174 Tenn. 118, 124
State. 164 Tenn. 440 S8 NN S W 2d 232 11939). :

5685 (1926). v it

(1947).
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or a lawful act in an unlawful manner [malum prohibitunif
In both aspects of the definition, a court must find criminal n
gzence to convict. Courts tend, however, to utilize greater d

prohibitum,'®™ because the mere violation of a statute “will
sustain a conviction of manslaughter when it appears that
killing was not the natural or probable result of the unla
acts.””'™ The current distinction between malum prohibitum
malum in se appears to be rather artificial and arbitrary. Ung
the Proposed Code these terms are deemed unnecessary and g
abolished, leaving but one uniform definition of negligen £
homicide.' 4

The Proposed Code will presumably retain the current
that the contributory negligence of a victim is not a defense
criminal prosecution for negligent behavior.'™ This rule is deriy

negligence is not a bar to recovery where the defendant is gy
of gross or wanton negligence.'™
Although criminal negligence is a basis for penal liability
almost all jurisdictions there has been some recent debate
whether it should be proscribed by criminal sanctions in ad
to any possible civil remedy."”* Although one of th
tives of criminal law is to deter certain behavior,!™ ¢
doubt that a statute based on nonconscious behavior will .
people from acting negligently. By definition, the actor is n
aware that he is violating any law. However, the mere exlsten
of a crime based on objective fault may cause people to t
about the consequences of their actions before they act, an

168. CriMiNaL Cobpe § 1103, Comment at 170 (Tent. Draft, 1972); see Tenn. Co
ANN. § 39-2409 (1955); Roe v. State, 210 Tenn. 282, 358 S.W.2d 308 (1962); Nelson
State, 65 Tenn. 418 (1873); see also Lee v. State, 41 Tenn. 62 (1860).

169. Keller v. State, 155 Tenn. 633, 299 S.W. 803 (1927); Holder v. State, 152 Te
390, 277 S.W. 900 (1925). :

170. Hiller v. State, 164 Tenn. 388, 392, 50 S.W.2d 225, 227 (1932).

171. CrimiNaL Cope § 1104 (Tent. Draft, 1972). :

172, Fuston v, State, 215 Tenn. 401, 386 S.W.2d 523 (1965); Barr v. Charley, 21
Tenn. 445, 387 S.W.2d 614 (1964); Lauterbach v. State, 132 Tenn. 603, 179 S.W. |
(1915).

173. Stinson v. Daniel, 220 Tenn. 70, 414 S.W.2d 7 (1967).

174. HALL at 137; LAFavE at 211. For the British view, see G. WiLLiaMs, THE MENTAL
ELEMENT IN CRIME 54 (1964).
175. See LAFAVE at 22,
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um prohibitum)],’ e =8 therefore, may tend to reduce dangerous conduct.”™ The Model
* find criminal negli-: pPenal Code similarly takes the position that negligence “cannot
itilize greater detai be wholly rejected as a ground for culpability . . . though we
1s which are malum agree that . . . it often will be right to differentiate such conduct
~a statute “will no _ for the purposes of sentence.”'”

it appears that th The drafters of the Proposed Tennessee Criminal Code, in
ult of the unlawfu : adopting the Model Penal Code position, have created very few
um prohibitum and* ; ofenses based on negligence because of a ‘‘traditional reluctance
1d arbitrary. Under. : to brand even grossly negligent conduct as criminal.”"™ The prin-
‘nnecessary and are S cipal crimes involving this mental state are: negligent homi-

nition of negligent 7 cide.'™ negligent failure to obtain a firearm permit;" or, when

_ : dispensing drugs to a minor, negligence in ascertaining the
in the current rule '} minor’s age.™ Conversely, the Code specifically precludes pro-
s not a defense in & & scribing negligent destruction of property and allows only a civil
This rule is derived  F recovery.'®

defendant is guilty & IV. ConcLusiON

A& dinal liabil : - Like an aging dinosaur, the current substantive crilminal sys-
tem has not evolved with time. Rather, the antiquated criminal .
provisions have been augmented by additional laws, layered on
top of the old, which compound and enhance the confusion.
Viewed out of context with other statutes, an individual law may
not, perhaps, seem in need of revision. The criminal code, how-
ever, seen as a whole, appears to be too cumbersome and is ripe
for reform.

The alterations suggested by the Proposed Tennessee Crimi-
nal Code represent significant advancements over current law. -
The individual criminal provisions have been reworded to pro-
PR —— scribe similar cqnduct as under the earlier codg, but the terms
2d 308 (1962): Nelson v. selected are designed to convey a clearer meaning than .Black-
1860). . stonian verbiage. In addition, uniform rules of construction are
Holder v. State, 152 Ten ;

behavior will deter

n, the actor is not
the mere existence |
ise people to think:
ore they act, and,

127 (1932). , ; 176, Id. at 216; see G. WiLLiaMs, CRiMINAL Law 99 (1953), where it is said that the
: “threat of punishment for negligence must pass him by, for he does not realize that it has
165): Barr v. Charley, 216 i heen addressed to him.” See also Hall. Negligent Behavior Should be Excluded from
Tenn. 60:3, 179 S.W. 1 £ I'vnal I.iﬂbi[!f_\'. 63 COLUM. L. Rev. 632 (1963).
B 177. MopeL PenaL Cope § 2.02, Comment at 127 (Tent. Draft No. 4, 1955).

W : 178, CrivmvaL Cope § 404, Comment at 42 (Tent. Draft. 1972).
G. WiLLiams, THE MENTAL : 9. [d. § 1104.

180, [d. § 2704(a)(3).

131, [d. § 2904(cH2)(A).

Id. Ch. 16, Comment at 221.
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provided to aid in interpretation, and the Code expressed rtg_-
all philosophy by certain theoretical objectives.
To effect the objective of fair warning of its terms, the
abrogates uncodified common law crimes. This provision
have gone too far, however, and inadvertently abolished the
tempt power as well. Fair warning should also operate to
somewhat the application of the rule of liberal constructi
penal statutes. Adoption of the liberal construction rule shg
not operate as too drastic a change since courts have rece
tended to adopt a more liberal formulation on their
initiative.
The above general interpretive provisions create suh
changes in the law. The culpability sections, while appa
more extensive in the scope of revision, function princip
delineate the required mental states necessary to establish ez
nal liability. This area, which has been subject to the mos
cial misunderstanding and legislative laxity, represents the
mary shortcomings of the current criminal law. The Pro
Code quite properly recognizes the principal cause of the p:
to be the multitude and variation of mens rea terminology
The Proposed Code ameliorates this fragmentatlon
fusion by adopting only four well defined mens rea 18
one hand, this procedure creates a closed system 'in Wi
mental state for any particular crime can be immediatel
tained and explained in very precise terms. This is a la
result, since consistency and uniformity of interpretation
the inherent goal of the Code. However, by adopting this st
tured format, the Code has possibly acquired a pitfall that coi
not exist under the prior “free form” jumble of statutes. E‘ s
criminal provision in the Proposed Code rests upon one or mi
of the four mental states which, in the final analysis, define
scope of criminal liability. The definitions given these four mi
tal states are, therefore, inextricably intertwined with the defi
tions of the specific offenses. The caveat is obvious: a change i
the wording or interpretation of a particular mental state affe
every statute that this mental state modifies.”® In the case ¢

183. A case in point would be QOhio's Proposed Criminal Code. As originally d
the culpabllnv provisions were not unhke those adopted by the Tennessee Law R

altered. mth the result bemg an overcriminalization of culpable conduct. For examp!
under the Ohio formuiation. ordinary tort negligence may be sufficient to establish
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pressed its over : wintent” or “knowledge,” this could constitute three fourths of
25 \he Code. Thus no longer will a court be as free to interpret the
f an offense in a vacuum. The mens rea of negligent

mental state © M -
homicide must be the same, despite the vast distinction In physi-

cal act, as the negligent failure to register a firearm.

The terminology that has been selected to define the four
mental states is obviously of paramount importance. The drafters
ably their recommended terms from several jurisdic-
s have recently rions and the American Law Institute.'™ As to the wording of

on their own ‘hese definitions, no alteration is suggested or advised. The ex-
: planatory comments, however, are less than adequate; it must be
made clear that the definitions are inviolate. In addition, the
Code should provide greater explanation as to the method of proof
of a mental state.

It appears that not all of Tennessee’s criminal laws will be
found within the Proposed Criminal Code. Certain laws with
penal sanctions will still exist in other chapters of the Tennessee
7. The Prop - Code even after the Proposed Code becomes law. These laws will
it still manifest the problems associated with their counterparts in
the current criminal code. Perhaps at some future date these laws

' T will be altered to conform to those present in the Proposed Crimi-

nal Code."™
The transition from the current law to the new format
adopted by the Proposed Code will not be without some cost. The
bench and bar may encounter some difficulty in adjusting to the
Code’s new ‘“‘systems”’ approach. In addition, the inevitable omis-
<ions and ambiguities of the Code itself will become evident

‘erms, the Cod
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olished the cons
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rion rule should &8 have chosen

1s create subtle
‘hile apparently’
n principally
establish crim

o the most j
yresents the p
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srpretation see
pting this stru

oitfall that could
{ statutes. Eve ¢ent homicide, where, before, gross negligence was required. The Ohio example serves to
{pon one OF MO : illustrate the ffar.-reach.ing and unsatisfac.tory effect that any major iflteration of the men-
lvsis. define thei 1al state definitions will have on the entire code. See Proposed Ohio Code at 393.
alysis, deline 184, The terms used to express mens rea in modern codes, such as the proposed
| these four me Tennessee version. have been criticized, as nothing more than “linquistic embroidery.”
i with the defini Kuh. A Prosecutor Considers the Model Penal Code, 63 CoLuM. L. Rev. 608, (1963).
. . 85, . i iC imi-
ious: a change y 1 -:- After the enactment of the Proposed Code th'e existence of t!le non-Code crimi
3 nal laws may present some problems. For example, will the rule of liberal construction
ntal state 3ﬁ‘eC, ; apply to the non-Code laws? If it does, a statute may be susceptible to a broader interpre-
153 ITn the case @ :; tation than intended by the legislature. A greater problem will exist with respect to those
«tatutes which do not contain a stated mens rea. Will the Code’s rule of applying the four
new mens rea terms be applicable to the non-code laws? Despite the fact that it may create

a dual svstem of criminal laws, it is suggested that the old interpretation remain for the
non-Code statutes to avoid confusion. Although the vast majority of criminal laws will be

found in the Proposed Code, the Code should delineate its applicability to the remaining
cnminal provisions.
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through practical usage. Despite these initial problems, howe
the net result of the Proposed Code should be a fairer and m
efficient judicial process which will serve as a model for oth

jurisdictions to follow.

Davip Louis Ra




